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22410 

Wednesday Morning Session 
June 25, 2003 
9:35 a.m. 

***** 

PROCEEDINGS 

■k ~k -k -k ~k 

(In open court without a jury 
present:) 

THE COURT: 

Gentlemen? 

(At sidebar:) 

MR. WILLIAMS: 

The witness is not in the courtroom. 
THE COURT: 

Yes. I sent him out of the 
courtroom. 

I have the plaintiffs' motion to 
strike the testimony. I have read it. 

Are you folks ready to meet this? 

MR. SCHNEIDER: 

Respond? 

THE COURT: 

Yes . 

MR. SCHNEIDER: 

Yes, sir. 

THE COURT: 

I intend to do that right now in the 
courtroom. Are you ready to do that? 

MR. BRUNO: 

Sure, we will let Steve argue it. 

THE COURT: 

I'm going to call the court to order 

22411 

and then I'm going to announce the motion, 
and then I'll hear the proponent and the 
opponent. 

MR. RUSS HERMAN: 
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Your Honor, we need three minutes. 
THE COURT: 

Okay. 

(A recess is taken at 9:38 a.m.) 


(In open court without a jury present 
at 9:45 a.m.:) 

THE COURT: 

Good morning. 

Filed this morning by plaintiffs 
counsel is a Motion to Strike the 
Testimony Regarding the Alleged Effects of 
Medical Monitoring on Nonsmokers and to 
Prohibit Argument by Defense Counsel 
Regarding Same. 

I received that motion this morning. 

I just read it. 

I understand defense counsel have 
received that motion as well. Is that 
correct, gentlemen? 

MR. SCHNEIDER: 

Yes, Your Honor. 

THE COURT: 

And are ready to meet the motion at 
this point? 

MR. SCHNEIDER: 

Yes, Your Honor. 

THE COURT: 

22412 

And the record should reflect we are 
in the courtroom without the jury present. 

I will now hear argument in support 
of the motion. 

MR. STEPHEN HERMAN: 

Thank you. Your Honor. 

Steve Herman for the plaintiff class. 

During the voir dire process, the 
defendants went to great lengths and we 
took a lot of time on the basis that the 
jurors that are deciding the case should 
not have an implication or a belief or a 
potential for prejudice and the bias that 
somehow the verdict or the outcome in this 
case would affect them personally or their 
family members. 

And all of the Courts through the 
Louisiana Supreme Court took great pains 
to ensure that that would not happen. 

And now we are almost at the 
conclusion of the trial and the 
defendants' witness, their last witness, 
yesterday under direct examination from 
defense counsel interjected an opinion or 
something which really doesn't even have 
some basis that the relief, if granted, 
quote, is going to have adverse effects on 
the nonsmoking population of the state of 
Louisiana. 

And then on further examination by 
Mr. Bruno, because his direct testimony 
and qualifications was kind of rambling 

22413 

and to some extent nonsensical, Mr. Bruno 
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tried to clarify why he was here and what 
he was here to testify to, and he 
testified that presumably or arguably or 
based on his understanding, which seems to 
be fallacious, that if the relief is 
granted, then it's going to affect 
everyone in the state of Louisiana as 
matter of public policy, because everyone 
in Louisiana is going to miss out on some 
screening that they are entitled to or 
should have; that their resources, I guess 
tax dollars, are going to have to get 
expended in an unwise manner; and that 
premiums are going to go up. 

And this is — it was nonresponsive, 
really, to the question, it doesn't — 
it's erroneous, and what it opens the door 
to is for the defendants to get up in 
closing — and they have already planted 
the seed now or the witness has planted 
the seed with the jury saying, you know, 
that if you rule for the plaintiffs, 
that's going to have an adverse effect on 
you and your families, because you are 
nonsmokers in the state of Louisiana, you 
are not going to get the medical 
monitoring you should have, my 17-point 
plan or whatever, your tax dollars aren't 
going to be spent wisely, and your 
insurance premiums are going to go up. 

And they shouldn't get this 

22414 

screening. If they get it, you should get 
it. And you know, that's for some reason 
unfair. 

It seems — we have cited the Court 
to a number of illustrative reasons, I 
think it's almost obvious that the 
defendants shouldn't be allowed to do 
this, but it's a violation of the 
collateral source rule, there were two 
stipulations that there wouldn't be any 
evidence offered regarding insurance 
matters. 

We cited the case that the defendants 
relied on during the voir dire process, 
Andry v. Cumis Insurance, which is that 
you shouldn't have jurors who believe that 
the outcome of the case would affect their 
insurance premiums. And the defendants 
are now trying apparently to make the 
jurors believe that the outcome of the 
case for plaintiffs would result in having 
their insurance premiums go up. 

It violates — it's basically a 
violation of the golden rule. It's not 
even really the golden rule. They are not 
even saying put yourself in the shoes of 
the defendants, they are saying stay in 
your own shoes and we are going to explain 
to you how the plaintiffs' case and the 
remedy that they are seeking is going to 
hurt you. 
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There was also an order confirming a 

22415 

stipulation, we filed a motion in limine 
that there shouldn't be evidence regarding 
whether a finding adverse to any defendant 
might have tax consequences to Louisiana 
residents such as the members of the jury, 
and that was entered by stipulation and is 
referenced in a judgment I believe May 16, 
2001 . 

And finally, the defendants' position 
is very ironic, and the fallacy of it is 
illustrated by their whole position on 
ETS . 

They came to the Court and said that 
there should be no evidence in the case 
about environmental tobacco smoke because 
the issue in this case as defined by 
defendants is smokers' exposure to their 
products, and the jurors should not be 
misled, confused, prejudiced, et cetera, 
by extraneous arguments about what, if 
anything, the effect of tobacco smoke is 
on nonsmokers. 

And Your Honor agreed with them. 

There was a motion in limine. 

Consistently throughout the trial evidence 
on ETS has not been admitted and/or has 
been redacted, even when that evidence was 
relevant perhaps or arguably to other 
issues such as conspiracy. 

So we have a situation where the 
Court and the parties have gone to lengths 
to protect and prevent the jurors from 

22416 

presumably having some prejudice against 
the defendants that they are suffering 
increased risks because of ETS, and yet 
now the defendants come back and at the 
end of the case imply to the jury, if 
not — and I don't know what their plan is 
for closing, but perhaps even argue to the 
jury that the plaintiffs' plan poses an 
increased risk to the members of the jury 
and their family because they are not 
going to get the medical monitoring that 
they need for their increased risk. 

The defense counsel yesterday brought 
up Bourgeois Inquiry No. 6, which is 
whether the prescribed medical monitoring 
regime for smokers is different from that 
which would normally be recommended in the 
absence of exposure. And that is a 
relevant inquiry. 

But that inquiry is not the same as 
the question of whether the prescribed 
medical monitoring regime will adversely 
affect nonsmokers. That's not part of the 
Bourgeois inquiry. And it's erroneous, 
it's extraneous, and it's prejudicial. 

And we therefore move that that 
testimony regarding the alleged effects of 
the regime on nonsmokers be stricken from 
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the record, that the witness, who I think 
the Court recognized yesterday has a 
tendency to ramble, be admonished not to 
address that issue, that defense counsel 

22417 

be admonished not to elicit that 
testimony, and finally that defense 
counsel be admonished from making 
arguments during closing that the members 
of the jury will somehow — or maybe not 
members of the jury specifically, but 
nonsmoker residents of the state of 
Louisiana will be adversely affected if 
plaintiffs' relief granted. 

And unless the Court has any 
questions? 

Thank you. Your Honor. 

THE COURT: 

Response, please? 

MR. SCHNEIDER: 

Yes, good morning. Your Honor. 

As Your Honor knows, we were just 
handed this motion this morning in court. 
It relates to an argument that was made at 
the end of court yesterday. 

While we were just handed it, we are 
prepared to respond to it. And to the 
extent Your Honor wants additional 
materials and transcript cites and that 
sort of thing, we can supply them 
hereafter. 

Let me try to respond to the various 
strands of what I think is an argument 
woven out of whole cloth and absolutely 
devoid of any merit. 

First, the principles of medical 
monitoring to which this medical 

22418 

monitoring expert is testifying to allows 
consideration of whether a proposed 
medical monitoring test will have adverse 
effects, not only on the population to be 
tested, but on the population generally. 

Don't forget that one of our big 
points constantly raised in this trial is 
that CT screening will generate a lot of 
false positives. 

There will be a lot of smokers 
diagnosed with nodules who will require 
follow-up. And Dr. Louria's opinion, to 
which he has testifying yesterday, is that 
that will have an adverse impact not only 
on those smokers, but on the population 
generally in Louisiana, tying up medical 
resources chasing down false positives, on 
a medical screening regimen that he does 
not think is medically necessary and that 
no medical organization recommends. 

So the first point is. Your Honor, 
it's a legitimate factor to consider 
whether the medical regimen that they are 
recommending will have an adverse effect 
on the population. 
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The literature addresses that point, 
and this expert witness addresses that 
point. 

That's number one. 

Number two, the plaintiffs are 
referring to the golden argument rule as 
if this jury is composed pristinely of 

22419 

nonsmokers. But of course it's not. 

A number of the jurors are former 
smokers. They have various experiences 
with smoking. 

So whether the jurors are smokers or 
nonsmokers or former smokers has no 
bearing on this issue. The issue is what 
is relevant in terms of evaluating the 
medical screening proposed. 

Next, Your Honor, there is a whole 
issue of the over and above requirement, 
that's Factor No. 6, that a proposed 
monitoring regime must be different than 
what would be proposed for nonsmokers, the 
nonsmoking population. 

And all that Dr. Louria was pointing 
out was this. That nonsmokers are 
susceptible to the same conditions that 
are detected by CT screens, by EKGs, and 
by urine testing. And that if they are so 
susceptible and if these tests work to 
prevent disease as the plaintiffs are 
arguing and as we contend there is no 
evidence to support, if they do in fact 
work, then medical science would recommend 
those tests for both groups, not just for 
smokers. 

And in that case, if the tests are 
effective as they say they are, they would 
not meet Criteria No. 6. That is a 
legitimate factor for us to address in the 
defense of this case. 

22420 

With respect to the issue of 
collateral source and the effect on 
insurance premiums, again, it is a 
legitimate factor for an expert witness 
evaluating a medical screening test that 
is proposed for a million plus people that 
is expected to generate 90 percent false 
positives to talk about what that impact 
will be on the general population in the 
state. 

The plaintiffs piously — 

THE COURT: 

Let me ask you a question. 

You are talking about insurance 
premiums, and zero in on that. Because I 
see no connection between the effect on 
insurance premiums if the plaintiffs win. 

I just don't see that. 

MR. SCHNEIDER: 

Let me zero in on that issue briefly, 
although that was a passing remark that 
the witness made. A couple of points on 
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that. 

THE COURT: 

That's another issue I want to 
address with you as to your witness' 
passing remarks. 

MR. SCHNEIDER: 

Right, and we understand that the 
witness has a lot of views on a lot of 
topics, and maybe Your Honor can tell him 
to make sure that his comments are 

22421 

germane. We understand that. 

THE COURT: 

I tried yesterday, with no success. 

MR. SCHNEIDER: 

All right. You will recall the 
plaintiffs asking defense witnesses 
whether or not cessation treatment is paid 
for by HMOs. 

The plaintiffs have suggested to the 
jury that one of the reasons we need to — 
that tobacco companies need to provide 
this is because insurance companies and 
insurers don't provide it and HMOs don't 
provide it. 

That was not a proper argument, we 
would submit. 

But this witness to evaluate the 
impact of a million — 1.5 million people 
getting CT screening has to consider what 
the implication of that is to the 
Louisiana population. 

If these tests work, then the medical 
practitioners in Louisiana, so says 
Dr. Louria, would have to recommend it for 
both smokers and nonsmokers. Smokers 
according to the plaintiffs would have it 
paid for by the tobacco companies. 
Nonsmokers would have to have it paid for 
by whatever sources. And if that includes 
insurance, that would increase those 
insurance premiums. 

But this is a — what is the impact 

22422 

of this regimen, this smoking regimen on 
the state of Louisiana? That is is 
something that a medical doctor takes into 
account in considering whether to 
recommend a screening regimen. 

With respect to the issue of 
environmental tobacco smoke, this is a 
complete red herring. The Japanese 
studies. Your Honor, are studies from 
Japan running CT screens on populations of 
smokers and nonsmokers. 

And in those studies — and there are 
a number of them — they have found an 
equal number of cancers in both smokers 
and nonsmokers. 

Now, the plaintiffs want to suggest 
that those results are due to the 
nonsmokers being exposed to ETS, and they 
felt constrained by the motion in limine 
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rulings in this case not to be able to 
raise that defense. 

And Mr. Long and the defense agreed. 
Look, if you want to cross-examine those 
Japanese studies and suggest that those 
findings are due to passive smoking, go 
ahead, you are entitled to do that. 

But the witness didn't say anything 
about ETS or passive smoking. What he 
said was the Japanese studies show that CT 
screens pick up adenocarcinomas, 
carcinomas on the outside periphery of the 
lung, and what he called the thunderbolt 

22423 

revelation is that they are observed at a 
very high percentage in nonsmokers and in 
smokers. 

And those articles in fact say — and 
I cross-examined Dr. Sartor about it — 
they say that given those findings in both 
smokers and nonsmokers, medically you 
could not limit CT screens to smokers. 

You would have to offer them to both. 

That's what the article says. 

Dr. Burns and Dr. Sartor both relied 
upon those articles. 

And so. Your Honor, what we would say 
is that the plaintiffs are trying to 
unfairly and improperly constrain our 
defense to not allow us to tell the jury 
relevant factors in the evaluation of a 
medical screening regimen, and that their 
motion should be denied. 

To the extent that Your Honor does 
not want Dr. Louria to have any further 
discussion about insurance premiums, we 
make the proffer right here that we think 
that's a relevant factor. And we will 
instruct Dr. Louria not to mention 
insurance premiums any further in his 
testimony. 

To the extent that Your Honor sees 
that this witness, you know, has 30 years 
of experience in this field, he is a 
renown expert in the field, to the extent 
Your Honor wants him to limit and narrow 

22424 

his answers, both we can tell him to be 
tight and constrained in his answers, and 
Your Honor can tell him as well. 

But neither of those justifications 
justifies this motion, which I would 
submit is baseless and tries to tie our 
hands behind our backs in defending what 
is a critical and key issue in this case. 

And we would ask that the motion be 
denied. 

THE COURT: 

Mr. Herman, do you wish to respond? 

MR. STEPHEN HERMAN: 

Just very briefly. Your Honor. 

At this point in Phase I, we don't 
know what the programs are going to look 
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at, we don't know where diagnosis ends and 
treatment begins. 

And the assumption that the witness 
is making is that treatment begins at some 
point which hasn't yet been defined by the 
Court. That was the purpose we believe 
for phasing the case into different phases 
so that everything would be decided in its 
proper place. 

There was either a stipulation or a 
motion in limine that Your Honor granted 
about discussing the cost of the program, 
and the witness even said, I'm aware of 
the rules concerning cost, and then 
apparently went ahead and violated the 
rules at least by implication. 

22425 

The other thing I would point out is 
it's our recollection that the way that 
the HMO issue got infused was during 
either Seiden's direct or the direct of 
other defense witnesses and/or the cross 
of some of plaintiffs' witnesses where 
defendants argued that these screening 
tests were not medically appropriate or 
medically necessary because Ochsner HMO or 
some other HMOs weren't paying for them, 
and in either redirect or cross- 
examination we were just trying to put 
those issues in perspective. That's our 
recollection. 

And unless the Court has any other 
questions, I think that's it. 

THE COURT: 

I'm going to take a short recess and 
review the motion. 

(A recess is taken at 10:03 a.m.) 


(In open court without a jury present 
at 10:40 a.m.:) 

THE COURT: 

I previously heard arguments on the 
plaintiffs' motion to strike certain 
testimony and to prohibit argument by 
defense counsel on some issues. 

The motion is hereby granted. The 
jury will be instructed to strike or that 
I have stricken the testimony of 
Dr. Louria regarding any alleged adverse 

22426 

effects on nonsmokers in Louisiana in the 
event the plaintiffs are successful in 
this lawsuit. 

During the questioning of Dr. Louria, 
there will be no reference to insurance 
premiums going up or medical resources 
being used up in the event the plaintiffs 
are successful in this case. 

There will be no reference to any 
adverse effects of the program if the 
plaintiffs are successful on nonsmokers in 
Louisiana. 

Dr. Louria, I want to give you some 
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instructions. I gave you some of these 
yesterday. I want to reiterate them. And 
please listen carefully to what I'm about 
to say. 

You are not to volunteer any 
information that is not relevant to the 
question that's asked of you. 

You are not to refer to any adverse 
effects on the nonsmoking population in 
Louisiana if the plaintiffs are successful 
in this lawsuit. 

You are not to refer to any effect on 
insurance premiums for citizens of 
Louisiana if the plaintiffs are successful 
in this lawsuit. 

You are not to mention the West 
Virginia proceedings or the verdict in 
that case. 

You are not to refer to any potential 
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depletion of medical resources in 
Louisiana if the plaintiffs are successful 
in this lawsuit. 

And you are not to refer to 
environmental tobacco smoke and its 
alleged effects on the nonsmoking 
population in Louisiana. 

Do you understand that? 

THE WITNESS: 

I do. 

THE COURT: 

And I'm going to have that printed by 
the lady who does our real-time reporting 
so we will have a written copy available. 

We are ready to bring the jurors in. 
Anything for the record before we do that, 
plaintiffs counsel? 

MR. BRUNO: 

I have a question. Your Honor. 

The issue with regard to the ETS was 
one that became an issue by virtue of the 
defendants' questioning the witness about 
the frequency of cancers that were found 
in nonsmokers versus smokers in the 
Japanese study. 

The problem that we face is that if 
the defendants ask that question, the 
logical cross-examination would be to ask 
the doctor if the Japanese researchers 
admitted in their paper that they did not 
consider the potential cause of cancer in 
the nonsmoking population from ETS. 

22428 

So that I understand the ruling — 

I'm not quibbling with it. I think it 
creates the situation where the defendants 
ought not make the inquiry, at least ought 
not to bring up with the doctor again the 
Japanese study as it references the 
frequencies of cancers in nonsmoking and 
smoking populations. 

THE COURT: 

Well, I hesitate to give prospective 
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rulings, Mr. Bruno. And very often 
anticipated problems don't become real. 

The only thing I can suggest to you 
is that if you want to make an objection 
to a question that's put forth to the 
witness, make your objection. 

MR. BRUNO: 

That's fair. 

THE COURT: 

Doctor, if you hear somebody say "I 
object," you don't answer until I rule, 
and then I will instruct you whether you 
should answer or not. 

THE WITNESS: 

Okay. 

THE COURT: 

That's the best I can do, Mr. Bruno. 

I won't give you any ruling, any 
prospective ruling. 

MR. BRUNO: 

All right. 

THE COURT: 

22429 

Mr. Schneider wants to put something 
on the record. 

MR. SCHNEIDER: 

The only thing I would say. Your 
Honor, we would make a proffer, but we 
don't need to do it now. We can do it at 
the conclusion of the testimony with 
respect to Your Honor's ruling. 

THE COURT: 

Bring the jury in. 

(In open court with a jury present at 
10:45 a.m.:) 

THE COURT: 

Hi, good morning. We have been 
working while all you have been trying to 
go to Macy's, I know that. You can catch 
up on your time at lunchtime. 

Are we ready to proceed, Mr. Bruno? 

MR. BRUNO: 

Yes, Your Honor. 

THE COURT: 

Doctor, you are still under oath. 

MR. BRUNO: 

May I also offer my good morning to 
you as well, ladies and gentlemen. 

THE COURT: 

Mr. Bruno, I have just been reminded 
that I need to tell the jurors that I have 
ordered and they should disregard the 
testimony of Dr. Louria regarding any 
alleged adverse effects on nonsmokers in 
Louisiana in the event the plaintiffs are 
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successful in this lawsuit. 

And I have done that now, Mr. Bruno. 
You may continue with your examination. 

MR. BRUNO: 

Thank you. Judge. And finally, good 
morning. Dr. Louria. How are you? 

THE WITNESS: 
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Good. 


9 — __ — 

10 DONALD B. LOURIA, M.D., M.A.C.P. 

11 being previously duly sworn by the Court, testifies 

12 and says further as follows: 

13 ----- ----- ----- 

14 VOIR DIRE EXAMINATION (Continued) 

15 BY MR. BRUNO: 

16 Q. Now, Doctor, yesterday you told the jury that 

17 you have no love for the tobacco industry; correct? 

18 A. Correct. 

19 Q. And you are not here before this jury 

20 advocating any position on behalf of these lawyers 

21 or their clients; is that correct? 

22 A. In regard to what? 

23 Q. Anything. Are you here as a tobacco 

24 advocate? 

25 A. No. 

26 Q. Are you advocating a position on behalf of 

27 these lawyers or their clients? 

28 A. No. 

29 Q. You are here — I thought you said you were 

30 here as a physician because you think this is lousy 

31 screening; right? 

32 A. Correct. 

22431 

1 Q. Okay. When did you get here? 

2 A. When did I get here? 

3 Q. Yeah. 

4 A. Sunday afternoon. 

5 Q. All right. How long did you meet with the 

6 lawyers for tobacco since you got here? 

7 A. Well, all Monday. 

8 Q. All Monday. Eight hours? 

9 A. I don't know the time. 

10 Q. A long time? 

11 A. I thought it was a long time. 

12 Q. Did they teach you any medicine? 

13 A. No. 

14 Q. No. But you are here independently; right? 

15 No? 

16 A. Tell me what you mean by independent. 

17 Q. I mean, you are here to espouse a position 

18 that you believe in your own heart, not because 

19 somebody told you that this is an opinion you ought 

20 to have? 

21 A. That's correct. 

22 Q. All right. Now, you were hired by the 

23 cigarette companies, what, about three years ago, 

24 two years ago? 

25 A. I was asked if I would come and testify. I 

26 don't consider "hired" the proper term. 

27 Q. You were asked if you would testify, okay. 

28 Now, I'm certain that the lawyers for the cigarette 

29 industry told you what this case is about; correct? 

30 A. Sure. 

31 Q. All right. I am certain that the lawyers for 

32 the cigarette companies told you that the plaintiffs 

22432 

1 class allege that these cigarette companies 

2 conspired to withhold information about the health 

3 effects of cigarettes, they told you that? 

4 MR. WITTMANN: 
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Objection, Your Honor. May we 
approach? 

THE COURT: 

You may approach. 

(At sidebar:) 

MR. WITTMANN: 

It goes beyond qualifications, way 
beyond qualifications. Your Honor. 

THE COURT: 

Well, it may be bordering on that, 
but I think it's a legitimate inquiry. 

I don't know where he's going with 
it, and if he goes much further into it, I 
may stop him. 

But I think it could bear on the 
credibility of this witness at this point, 
so I'm going to overrule your objection on 
that basis. 

(In open court:) 

THE COURT: 

The objection is overruled. Answer 
the question. 

Shall I read it back to you? 

THE WITNESS: 

No, I remember it. Judge. 

A. The answer is that was never discussed. I 
was not told any such thing. I was asked to review 
documents about screening. 

22433 


1 Q. Okay. Well, I guess they told you then, 

2 didn't they, that the plaintiffs allege entitlement 

3 to medical monitoring because of the allegation that 

4 they lied to their customers about the health 

5 effects of cigarettes? 

6 A. No, that's not true. 

7 MR. WITTMANN: 
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Objection, Your Honor. May we 
approach? 

THE COURT: 

I think your objection is moot. The 
question was answered. 

A. That is not true. 

Q. It's not true, meaning what's not true? They 
didn't tell you that or they told you that? 

MR. WILLIAMS: 

Objection on the elaboration. Your 
Honor. 

THE COURT: 

Approach the bench. 

MR. BRUNO: 

Elaboration? 

(At sidebar:) 

MR. WILLIAMS: 

The initial question was 
objectionable. He answered it. 

THE COURT: 

Well, I'm not so sure, let me look at 
it and I will rule on that, and then maybe 
I will rule on your objection. 

I don't think that the first question 
was objectionable. So your objection is 

22434 


1 


overruled. 
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MR. WITTMANN: 

Judge, I have one other thing. 

I object to Mr. Bruno, his theatrical 
waving of his arms behind defense counsel 
while he's asking these questions about 
these industry lawyers surely told you. I 
think that's improper. He ought to stay 
on his side of the courtroom. 

THE COURT: 

I will look at him and make a 
decision on that. If he's doing something 
I think is inappropriate, I will call you 
to the bench and instruct him. 

MR. BRUNO: 


Thank you. Judge. 

(In open court:) 

THE COURT: 

Overruled. Answer that question. 
THE WITNESS: 

Could I have it back, please? 

THE COURT: 


The question is — the previous 
question was: 

Well, I guess they told you then, 
didn't they, that the plaintiffs allege 
entitlement to medical monitoring because 
of the allegations that they lied to their 
customers about the health effects of 
cigarettes? 

Your answer: That's not true. 

Question: It's not true, meaning 

22435 

what's not true? They didn't tell you 
that or they told you that? 

A. What they told me was that the issue was a 
question of screening that was called monitoring in 
this case, and the issue was is this proper 
screening. 

They told me that there were other issues in 
what would be a long trial alleging damage to the 
class, but that was the only discussion we had of 
that. 


And my point was that whatever damage there 
is to the class, this is the wrong remedy. 

Q. Can I get an answer to my question? 

A. I answered it. 

Q. Did they tell you that, yes or no? 

MR. GAY: 

Objection, asked and answered. 

A. As your question was asked, the answer is no, 
nobody ever told me about lying or anything like 
that. 


Q. Okay. That wasn't the question. 
THE COURT: 


The objection made by Mr. Gay is moot 
because the question was answered. 

BY MR. BRUNO: 


Q. And I'm asking — I'm trying to get to your 
methodology, that's where I'm going, so you and I 
are clear. 

What I'm trying to understand is how much 
information you had about the allegations that the 
plaintiffs class is making so that you could have 
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some understanding of the connection between the 

22436 


allegations of wrong and the remedy that we are 
seeking; okay? That's why I'm asking you the 
questions. 

A. The answer — the answer is I knew that the 
allegation was that the class had been damaged 
because they were smokers, and that a remedy was 
being offered; namely, the four items in the 
screening test, plus a fifth that's not being 
discussed apparently. 

And I said this was the wrong remedy, and 
everything else that happened was from documents. 

Q. All right. Now — well, did they explain to 
you that the issue, whether or not the plaintiffs 
are entitled to this medical monitoring, is an issue 
that's governed by our law, as Judge Ganucheau will 
tell the jury? Did they tell you that? 

A. That was never discussed. 

Q. Well, then they didn't tell you, then, did 
they, that there are specific requirements in law 
that we must demonstrate to this jury in order to be 
entitled to these medical — this medical monitoring 
remedy? 

MR. WITTMANN: 

Objection, Your Honor. 

May we approach? 

THE COURT: 


Yes . 

(At sidebar:) 

MR. WITTMANN: 

He's not talking about 
qualifications. He's way beyond cross on 
qualifications. 

22437 


THE COURT: 

Yeah, you really are. 

MR. WILLIAMS: 

That's not a Daubert issue. Your 
Honor. 


MR. BRUNO: 

Well, of course it is. I'm testing 
him whether he has expertise. 

MR. WITTMANN: 

It's way beyond qualifications. 

THE COURT: 

I think you are beyond 
qualifications. The objection is 
sustained. Go on to something else. 

(In open court:) 

THE COURT: 

Objection sustained. Don't answer 
that question. 

Next question, please? 

BY MR. BRUNO: 

Q. Well, Doctor, what measure, if you will, do 
you use in order to assess whether or not the tests 
that are being proposed in this monitoring are 
appropriate or inappropriate? 

A. I looked at the items that have been proposed 
to see whether they were valid screening tests and 
whether they would benefit the class or hurt the 
class. 
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Q. All right. Well, I understand. 

A. But I do want to, if I am allowed to — I was 

shown the Bourgeois, if that's the name, criteria. 

Q. Okay. Well, that's exactly what I want to 

22438 

know. 

A. Well, I just told you. 

Q. Okay. I want to know what — when you 
determined validity, you measured validity using 
some kind of a yardstick, I assume? 

A. It was not those criteria. It was the 
yardstick of whether or not the tests achieved 
something, and whether they did not. Whether they 
were acceptable tests or not. That was my sole 
mechanism, my sole judgment. 

Q. To make it crystal clear on this record 
before this jury, you did not apply the Bourgeois 
factors in determining your expert determination of 
whether or not these tests are appropriate or 
inappropriate; isn't that true? 

MR. WITTMANN: 

Objection, Your Honor. 

MR. WILLIAMS: 

Objection, Your Honor. 

MR. WITTMANN: 

May we approach? 

THE COURT: 

You may approach. 

(At sidebar:) 

MR. WITTMANN: 

He's asking the witness a question of 
law. This witness doesn't apply the 
Bourgeois factors. He testifies about 
science and what's scientifically required. 
THE COURT: 

I understand that. But he's already 
given the answer to this question. Bruno 

22439 

asked him it in a different way. 

The prior question was or he blurted, 
as he does, I didn't pay any attention to 
the Bourgeois factors in forming my 
opinion. 

Bruno's follow-up question, to which 
you objected, is I want to make it crystal 
clear that you didn't pay any attention to 
the Bourgeois factors in forming your 
opinion. 

It's the same question stated a 
different way. Objection overruled. 

MR. WILLIAMS: 

Your Honor, may I be heard? 

THE COURT: 

You may be heard. 

MR. WILLIAMS: 

He did say that he looked at the 
Bourgeois factors, and that misstates his 
testimony. 

THE COURT: 

Come look. 

The objection is overruled. 

(In open court:) 

THE COURT: 
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26 Answer the question. 

27 A. My judgment was made solely on the evidence, 

28 but I was perfectly aware that I would be asked 

29 about my conclusions about the evidence in the 

30 context of the Bourgeois rules. 

31 Q. Did you make any mention in your expert 

32 report about the Bourgeois rules? 

22440 

1 A. My expert report in about the year 2000? 

2 Q. Yes, Dr. Louria, the only expert report that 

3 you have rendered in this case. 

4 A. I did not. 

5 Q. Thank you. 

6 Now, you said you considered the evidence; 

7 right? 

8 A. Correct. 

9 Q. But I still don't understand. Here is the 

10 test, here is the evidence. What's the yardstick? 

11 A. The yardstick is whether the evidence shows 

12 that the given screening test proposed is accurate, 

13 whether it is reproduceable, whether it benefits the 

14 people who undergo it, and whether it hurts them, 

15 and whether or not there is evidence that the 

16 benefits outweigh the harms. 

17 And it was on those bases plus one other 

18 that — 

19 Q. What's the one other? 

20 A. You want me to say the one other? 

21 Q. Yeah, I want to write them all down. 

22 A. To finish the sentence, whether or not the 

23 screening test was appropriate. 

24 And the other issue for every screening test 


25 

is 

to start out by saying: 

Why are you 

doing 

it? 

26 

And 

those are the criteria 

I used. 



27 

Q. 

Okay. Where does that come from? 



28 

A. 

Well, the last one - 

- 



29 

Q. 

No, all of them? 




30 

A. 

No, it's a little different. The 

last 

one. 

31 

why 

are you doing it, comes from me. 



32 

Q. 

Just from you? 

22441 



1 

A. 

Well, everybody asks 

that. If you 

can' t 

show 

2 

why 

you are doing the test. 

why do it? 




3 The others are standard. 

4 Q. Standard? Whose standards? 

5 A. Epidemiology standards. 

6 Q. Epidemiology standards, okay. And this is 

7 for screening? 

8 A. For screening. 

9 Q. For screening; right? Screening? 

10 A. Specifically for screening. That's what the 

11 issue is in this case. 

12 Q. Well, you say that. But who told you that 

13 the issue in the case was screening? 

14 A. That's what I was asked to come here and talk 

15 about. 

16 Q. All right. Well, did you look at the class 

17 definition? 

18 A. At some point I looked at the class 

19 definition. 

20 Q. At some point. Before or after you reached 

21 your opinion? 

22 A. I have no recollection of when I saw it first. 
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23 

Q. 

Can we safely assume that you 

reached your 

24 

opinion without considering the class definition? 

25 


MR. WILLIAMS: 


26 


Objection, Your Honor. 

Way beyond 

27 


qualifications. 


28 


THE COURT: 


29 


Overruled. Answer the 

question, if 

30 


you are able to. 


31 

A. 

No, you cannot assume that. 


32 

Q. 

Okay. Did you consider the class definition 
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or did you not consider the class definition in 
reaching your opinions in this case? 

A. I considered what the class complaint was 
alleging. But if you say the definition, I can't 
tell you that. 

Q. You can't tell me one way or the other? 

A. I can't tell you exactly when I saw the 
definition or — no. I mean, at some point I did, 
and that's — 

Q. That's not the question. 

A. I answered — 

MR. GAY: 

Argumentative. Objection. 
Argumentative. 

THE COURT: 

Overruled. Ask the question, 

Mr. Bruno. 

MR. BRUNO: 

Thank you. Judge. 

BY MR. BRUNO: 


Q. The question is. Doctor, did you or did you 
not consider the class definition before you 
formulated your opinion? 

A. I have no idea. 

MR. SHOLES: 

May we approach? 

THE COURT: 

You may approach, Mr. Sholes. 

(At sidebar:) 

THE COURT: 

It's three to one, Mr. Bruno. Do you 
want any help? 

22443 

MR. BRUNO: 

No. 

THE COURT: 

All right. Mr. Sholes? 

MR. SHOLES: 

Judge, at some point in time, we have 
got to at least encourage counsel that 
when he gets an answer to the question, 
that that is in fact the answer. 

The witness has said he does not 
recall. Now, for Mr. Bruno to perform in 
front of the jury with his overemphasizing 
gyrations, which I truly am entertained 
by, is inappropriate at this point. 

The gentleman says he does not 
recall. To continually ask him questions 
is abusive and we should not tolerate it. 
THE COURT: 

I don't think it's abusive at this 
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point. 

And I indicated that I would watch 
Mr. Bruno's theatrics and if I thought 
they were inappropriate, I would comment. 
And I make the same assurance to you. 

Mr. Long wants to be heard. 

MR. LONG: 

On that very last question, if you 
look at the record, it's repetitive. He 
asked him the same question about three 
different times. If you just read it, he 
said three different times: I don't 
remember whether I looked at the 

22444 

definition before or after. 

That's the exact same question he 
asked again. 

THE COURT: 

That's water under the bridge. I 
can't unring that bell. 

Mr. Bruno, let's not be repetitive, 
please. I want to try to move this along. 
MR. LONG: 

There is a question pending. It's 
the same question, but he hasn't answered 
it. 

MR. BRUNO: 

He answered it. 

THE COURT: 

He answered it. He answered it. 

MR. LONG: 

Okay. I was on the way up here. I 
didn't hear it. 

(In open court:) 

THE COURT: 

Next question, Mr. Bruno. 

BY MR. BRUNO: 

Q. Doctor, since you don't remember one way or 
the other, would it surprise you to know that the 
class definition in this case does not exclude 
individuals who have symptoms? 

A. Oh, no. I knew that. 

Q. You knew that. 

A. Yeah. That doesn't surprise me. 

Q. Okay. So is your opinion the same for 
individuals who present with what the doctor finds 

22445 

to be a symptom of cigarette-related disease as it 
is for those people who present with no symptoms? 
MR. WILLIAMS: 

Objection, Your Honor. We are not 
into opinions. This is qualifications. 

THE COURT: 

If you wish to approach the bench, 
you may ask to do that. 

MR. WILLIAMS: 

May we approach. Your Honor? 

THE COURT: 

I will allow you to do it. Yes. 

(At sidebar:) 

MR. WILLIAMS: 

This is beyond qualifications. Your 
Honor. We are still on voir dire. He's 
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17 

eliciting — 


18 

THE COURT: 


19 

It's getting close, but I think it 

20 

has some bearing on 

credibility, and I'm 

21 

going to let him go 

on the basis of 

22 

credibility. 


23 

But Mr. Bruno, 

get back to 

24 

qualifications. 


25 

MR. BRUNO: 


26 

Yes, Judge. 


27 

Did I get an answer? 

28 

(In open court: 

:) 

29 

THE COURT: 


30 

Objection overruled. Answer the 

31 

question. 


32 A. 

The answer is that screening is done in 


22446 


1 people without symptoms. If they have symptoms, 

2 they ought to see a physician and be under a 

3 physician's care. 

4 So my focus is on screening, which is what 

5 the trial is about. 

6 Q. Well, if you just admitted to me that you 

7 knew that the class consisted of individuals with 

8 symptoms, how can you tell the jury that you know 

9 more about what the trial is about than the 


10 

definition 

itself? 

11 

A. 

Well, 

your lawyers have called it screening 

12 

Q. 

No, sir. 

13 

A. 

Yes . 

Mr. Leger did with Dr. Aberle, among 

14 

others. 


15 


And all I'm here about is screening. I'm 

16 

here 

about 

whether these four proposals are prope: 

17 

screening, 

and that means reaching out into 

18 

populations 

of people who are not symptomatic. 

19 

Q. 

Can we agree then. Doctor, that it would be 

20 

appropriate 

to give these tests, all of them, to 

21 

individuals 

who present with what the doctor 

22 

determines 

to be symptoms related to cigarette- 

23 

related disease? 

24 

A. 

Good 

Lord, no. 

25 



MR. WITTMANN: 

26 



Objection. 

27 



MR. WILLIAMS: 

28 



Objection. 

29 



MR. WITTMANN: 

30 



Your Honor, may we approach? 

31 



THE COURT: 

32 



You may approach. 




22447 

1 



(At sidebar:) 

2 



THE COURT: 

3 



Again, he answered the question. 

4 



MR. WITTMANN: 

5 



Would Your Honor be so kind to issue 

6 


an 

instruction to the witness not to 

7 


answer the question if there is an 

8 


objection? 

9 



THE COURT: 

10 



I will do it right now. 

11 



MR. WITTMANN: 

12 



And while I'm here, as Mr. Bruno 

13 


knows, medical monitoring under the law i 
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Louisiana is testing for people who are 
asymptomatic. 

MR. BRUNO: 

No, sir, you are so wrong. It's 
beyond — 

THE COURT: 

Don't interrupt each other. 

MR. WITTMANN: 

That's exactly what medical 
monitoring is. That's what the Bourgeois 
factors deal with is asymptomatic people. 

And to suggest that people who have 
symptoms qualify for medical monitoring is 
outside the scope of Louisiana law. 

MR. BRUNO: 

I wish that Mr. Wittmann would find 
some support for that view, because there 
is absolutely none. 

The bottom line here is that people 

22448 

who have symptoms are entitled to medical 
monitoring in the same way that people are 
without symptoms. 

THE COURT: 

That's an issue I'm not going to 
decide at this point. 

The objection to the question is moot 
because the question has been answered. 

I'm going to instruct him to please not 
answer if he hears the word "Objection." 

MR. WITTMANN: 

Thank you. 

(In open court:) 

THE COURT: 

The objection is moot because the 
question was answered. 

Doctor, I will tell you again, if you 
hear somebody say "I object," don't answer 
the question. I will hear the objection, 
and then I will instruct you whether to 
answer the question. 

Mr. Bruno, next question, please? 

BY MR. BRUNO: 

Q. Doctor, I have to ask this question now. 

What yardstick did you use to assess the value of 
these tests for symptomatic individuals? 

A. I did not at all. I'm here about screening. 
Q. Okay. Well, why did you just answer the 
question I just asked you that it would be 
inappropriate to give these tests to people who had 
symptoms? Where did that come from? 

MR. GAY: 

22449 

Objection. Misstates his testimony. 

MR. BRUNO: 

I will reask the question. 

THE COURT: 

Reask your question, Mr. Bruno. 

BY MR. BRUNO: 


Q. Do you believe that it would be inappropriate 
to give these tests to individuals who appear before 
a physician wanting to find out if they have 
cigarette-related disease, the doctor determines 
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that they have symptoms related to cigarette-related 
disease, it would be inappropriate to give these 
tests to those people? 

A. We are talking about symptomatic people? 

Q. The doctor determines — yes. 

A. It would depend on the circumstances for each 
person. 

Q. Okay. So you are not making any blanket 
opinion about those folks? 

A. I'm not talking about symptomatic people at 
all. 

Q. Fair. That's fine. 

All right, now, there are really five things 
that we are requesting here. 

Cessation. Do you believe that individuals 
who have a hard time stopping smoking should be 
given an opportunity to get cessation assistance? 

MR. WITTMANN: 

Objection, Your Honor. May we 
approach? 

THE COURT: 

Yes, you may approach. 

22450 

(At sidebar:) 

MR. WITTMANN: 

I think we have reached a point where 
Mr. Bruno is abusing the cross-examination 
on qualifications. He's forcing us to 
object repeatedly to questions that are 
beyond the scope. 

I think it's improper. Your Honor. I 
would request that the Court instruct him 
to stop and get on to a relevant line of 
cross-examination. 

MR. WILLIAMS: 

May I speak. Your Honor? 

THE COURT: 

Yes . 

MR. WILLIAMS: 

He was not tendered at all in 
cessation. It's far beyond the scope of 
his tender and certainly beyond 
qualifications. 

MR. BRUNO: 

That's my problem. He was 
tendered — that's the whole point. 

MR. WILLIAMS: 

That's not cessation. Your Honor. 

THE COURT: 

Okay. 

MR. WILLIAMS: 

Don't you agree? He never mentions 
cessation. 

THE COURT: 

Okay. If he's not — if that doesn't 

22451 

include cessation — 

MR. WITTMANN: 

What he said was — 

THE COURT: 

— by this definition, I will accept 

that. 

MR. WITTMANN: 
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What he said was stopping smoking was 
the best advice you could give a smoker. 

MR. BRUNO: 

That's not what he said. 

THE COURT: 

Just a moment. I have an objection 
to a question. It is sustained. It's 
beyond qualifications. 

Mr. Bruno, stick to qualifications. 

I have allowed you some leeway on the 
basis of credibility questioning. But get 
back to qualifications. 

(In open court:) 

THE COURT: 

Objection sustained. Don't answer 
that question. 

Next question, please? 

BY MR. BRUNO: 

Q. Doctor, I will ask that question of you on 
cross-examination. 

Now, does the yardstick change for each of 
the four tests you are using, or are you using the 
same yardstick for each of the four tests? 

A. No. Different criteria. 

Q. Okay. I want to ask you about that. Again, 

22452 

I want to know about your methodology here. 

First of all, why is there different criteria 
for each of the four tests? 

A. Because each of the four tests gets at a 
completely — no, two of the four get at different 
issues. So your end point isn't the same for 
spirometry as it is for cancer. 

Q. Why not? 

A. Because for cancer — so that's two of the 
four — the single criterion you can use is can you 
show that the proposed test reduces deaths, 
mortality, by proper studies. 

For spirometry, the only goal that I could 
figure out for spirometry was to use the data in 
asymptomatic people to get them to stop smoking. 

For heart disease, the question would be does 
doing an exercise stress test reduce the risk of 
subsequent heart attack or death, or does it 
increase the likelihood they will stop smoking. 

All those criteria are appropriate, and I use 
them together — since you asked yardstick — with 
whether the harms outweigh potential benefits. 

Q. Okay. Well, why don't you tell the jury 
where in a textbook I can find these criteria? 

A. Oh, you can find it in — I suspect you can 
find it in Mausner & Bahn, I suspect you can find it 
in Foundations of Epidemiology. 

I really think — maybe worded a little 
differently, I think you can find it as a general 
principle. 

Q. I'm sorry, what general principle? 

A. As to what you are doing the screening test 

22453 

for. 

Q. No, no. Let's back up. Maybe I misstated 
the question. 

You just told the jury that you are using 
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5 different yardsticks for different tests. 

6 A. Uh-huh. 

7 Q. For cancer you use — the only thing that you 

8 use is: Does it improve mortality? That's it. 

9 Nothing else. 

10 I want to know where I can go to find a site 

11 that would support that. Give me something that 

12 would support that the only thing you look at is 

13 that it improves death outcomes? 

14 A. For lung and bladder cancer, go to the U.S. 

15 Preventive Services monograph, I suspect you can 

16 find it. 

17 I mean, I just — since it's so standard, I 

18 suspect you could find it in all sorts of places. 

19 But I haven't looked specifically — I mean, it is 

20 the standard. 

21 Q. Okay. Well, it is — in fact, if you are 

22 going to cite the U.S. Public Service book, it is 

23 one of several measures. 

24 A. No. 

25 Q. There is one, two, three, four and five. 

26 They are numbered in fact, aren't they? 

27 A. For lung cancer, if you read their section on 

28 lung cancer, which they give a D recommendation, do 

29 not screen, very specifically they talk about the 

30 randomized trials and a lack of showing a death 

31 benefit. 

32 Q. Okay. All I'm saying is doesn't the book 

22454 

1 establish that there is levels of different 

2 yardsticks, there is a yardstick which has a number 

3 one by it, there is a yardstick that has a number 

4 two by it, and three, and so forth and so on? 

5 A. No. You would have to show me that exactly. 

6 Q. It's called the level of evidence. 

7 A. Oh, yes. 

8 Q. And there is a one, there is a two. 

9 A. Oh, sure. 

10 Q. So I'm not talking out of my head here. 

11 There is, and it is called levels of evidence? 

12 A. Sure. 

13 Q. And I just want to be clear, the only level 

14 of evidence that you would be satisfied with for 

15 cancer is a one? 

16 A. These days, that's the only level of evidence 

17 anybody in the screening field would accept. 

18 Q. Spirometry, what level of evidence? 

19 A. Well, spirometry is completely different. We 

20 are not talking about saving lives. You don't save 

21 lives by doing spirometry in asymptomatic people. 

22 So when I looked at spirometry as one of the 

23 tests, the only potential use I could figure from it 

24 was reduced smoking because that is the 

25 recommendation, no matter what your spirometry 

26 results show. 

27 But I couldn't figure out anything else. I 

28 could not figure out anything else. 

29 Q. So you didn't use the one, two, three, four, 

30 five? That's all I'm trying to find out. Did you 

31 use the levels of evidence or not, no, yes? 

32 A. Wait a minute. The level of evidence depends 

22455 

1 on what question you are asking. 
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Q. Okay. 

A. And with spirometry, I couldn't figure the 

question you were asking basically, and so I figured 
that the only yardstick was: Does having spirometry 
reduce their smoking? There is nothing else. 

Q. Do you think it would have helped then for 
these defense lawyers to tell you that the question 
is in black and white in our law with regard to 
spirometry? It's a very precise question. 

MR. GAY: 

Objection, Your Honor. 

BY MR. BRUNO: 

Q. Would that have helped? 

MR. GAY: 

Beyond qualifications. 

MR. WITTMANN: 

Objection, Your Honor. May we 
approach? 

THE COURT: 

Yes . 

(At sidebar:) 

MR. WITTMANN: 

Your Honor, Mr. Bruno is testifying. 
He's not asking questions. He's making 
statements as to what defense lawyers 
should have told him and not told him, and 
that's just improper cross on 
qualifications. 

MR. BRUNO: 

Could I respond this time before — 
THE COURT: 
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Sure. 

MR. BRUNO: 

On the cross-examination of the 
tender, the whole issue is whether or not 
the witness is qualified to give opinions. 
The witness therefore can be questioned 
about his methodology. 

What he just told us is he didn't 
even know what the question is; therefore, 
he is not qualified to talk about it in 
the first place. He doesn't even know 
what the issue is in the case. 

THE COURT: 

Let me read your question again. 

MR. BRUNO: 

All right. 

THE COURT: 

Read your question. You can see it 
up here, Mr. Bruno. 

MR. BRUNO: 

I stand by the question. Judge. 
Because that is, the question is — and I 
will make reference to the fact that 
Bourgeois, which he's told us he didn't 
look at — 

MR. WITTMANN: 

That's wrong. 

MR. BRUNO: 

— gives you what the question is. 
And if he had looked at the question, he 
could probably assess it. He didn't 
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assess it, so he can't be qualified. 

22457 

THE COURT: 

I'm going to sustain the objection to 
that question because I don't understand 
the question. You can try it again, if 
you like. 

MR. LONG: 

I have an issue. To the extent that 
it's proper to ask him whether he's aware 
that the issue is black and white in 
Louisiana law, that's one issue. 

But I object to this continually 
phrasing it: Did the lawyers tell you 
this, did the lawyers tell you that? As 
if there is some duty for us to tell. 

He can ask the simple question: Have 
you read the Bourgeois factors? But to 
ask: Did the lawyers tell you this, did 

the lawyers tell you that, it raises an 
unfair implication that we have to show 
him all this stuff. 

The question is whether he is aware 
of it. 

MR. BRUNO: 

With all due respect, that is not the 
issue. The issue is that this witness 
clearly did not come here independently. 

He came here after having been given bad 
information about what this case is about 
and what the issues are, and I believe 
that's appropriate to his credibility with 
regard to qualifications. 

MR. WILLIAMS: 

22458 

Your Honor, he just made the best 
argument that we are way beyond 
qualifications. If he feels that way, 
that's cross-examination material. 

THE COURT: 

Mr. Bruno, the objections that were 
raised are sustained. Stick to 
qualifications. 

(In open court:) 

THE COURT: 

Objection sustained. Don't answer 
that question. 

Next question, please? 

BY MR. BRUNO: 

Q. To make it clear, you didn't use any of the 
one, two, three, four, five yardsticks in the U.S. 
Preventative Health Guide in your assessment of 
spirometry; right? 

A. No. And the U.S. Preventive Services does 
not discuss spirometry either. 

Q. Fine. Did you — what did you use for 
heart? Did you use any of the one, two, three, 
four, five? 

A. I referred to the levels of evidence in 
the — used by the American Heart Association and 
the American College of Cardiology. They list 1, 
2A, 2B, 3. 

Q. But they are similar. In other words, it's a 
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level of evidence? 

A. It's a level of evidence, but I'm not going 
to discuss exactly how similar they are. They are 
different organizations and they are looking at 

22459 

different things. 

Q. I understand. All I'm meaning to establish 
is that it's a yardstick and they have numbers on 
them. That's the similarity between the two? 

A. Yes. Probably their level of evidence, the 
one, two, three, 1, 2A, 2B, 3, corresponds with the 
U.S. Preventive Services Task Force to their A, B, 

C, D, E, I recommendations. 

Q. Now, Doctor, once — now we have got the 
yardsticks. We have the tests, we have the 
yardsticks. Now let's talk about the evidence. 

The evidence, as you told the jury already, 
is contained in a variety of journal articles, 
books, texts and the like; right? 

A. It is . 

Q. Okay. Now, tell the jury, did the lawyers 

here give you the articles to review? 

A. I would say — I would say about — I can't 
give you a percentage, but they sent me articles 
absolutely, and there were articles relating to 
people's depositions. 

Q. Just articles. Doctor? 

A. Yeah. But a lot — 

Q. I don't want to confuse you. 

A. But I want to be specific. 

Q. I want to be specific. It's my question, 
with all due respect. I want to know — 

MR. WITTMAN: 

Objection, Your Honor. 

MR. BRUNO: 

Then I move to strike the answer. 

MR. WITTMANN: 

22460 

Mayor we approach again. Your Honor? 
(At sidebar:) 

THE COURT: 

You were interrupting the witness, 

Mr. Bruno. I'm going to read the question 
back, make sure he answers it completely, 
and then you may ask another question. 

MR. BRUNO: 

I would ask for an instruction to 
answer the question. That's all I want. 

(In open court:) 

THE COURT: 

Doctor, I'm going to read the 
questions to you, and the one I want you 
to complete your answer to, I will let you 
complete your answer. 

THE WITNESS: 

Thank you. 

THE COURT: 

Question: Now, tell the jury, did 

the lawyers give you the articles to 
review? 

Answer: I would say — I would say 

about — I can't give you a percentage, 
but they sent me articles, absolutely. 
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And there were articles relating to 
people's depositions. 

Question: Just articles. Doctor. 

Answer: Yeah, but a lot — 

Did you finish the answer to that 
question? 

THE WITNESS: 

22461 

I did not. 

THE COURT: 

You may finish the answer to that 
question. 

A. But I did my own literature review. I 
included some of the articles I was sent. I 
included a lot of articles that I have never even 
discussed with them. 

Q. So they sent you some articles; right? 

A. They did. 

Q. And you looked up some articles yourself? 

A. I looked up a lot of articles myself. 

Q. A lot of articles. How many articles do you 
have listed as reference to your report? 

A. I have no idea. But I have done a huge 
amount — that report is 2000. All I listed in 
that, as you and I have discussed in the past, was 
articles that I knew about, and then I tried to list 
so you would know every other article that I heard 
of that I thought I might use. 

But since then, I would say that I have 
reviewed at least five times as many articles as in 
that report. Obviously that's a guess. 

Q. And they continued to send you articles over 
the past several years; isn't that true. Doctor? 

A. You bet, whether I asked for them or not. 

Q. Right, okay. I understand that. 

Now, Doctor, you don't treat patients in a 
clinic, do you? I mean, you don't have a clinical 
practice? 

A. I see patients occasionally. 

Q. Okay. Please answer my question? 

22462 

A. I just did. 

Q. Do you know what a clinical practice is? 

A. Mr. Bruno, I know what clinical practice is. 

Q. Good. 

A. And I saw my last clinical patient one week 
ago. 

Q. Doctor, you don't have a clinical practice, 

do you? 

A. I do. 

MR. GAY: 

Objection. Asked and answered. 

A. I have a consultative — I never have had a 
private practice. 

I see patients for other doctors in 
infectious diseases almost exclusively if the 
doctors are unable to solve the problem. 

And the last patient I saw was a hospitalized 
patient one week ago. 

Q. Thank you. 

You are not responsible on a day-to-day basis 
for the medical care of patients; isn't that true? 

A. That's correct. 
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Q. Okay. And you don't on a day-to-day basis 
treat patients who have lung cancer; isn't that 
true? 

A. Absolutely. 

Q. It's also true that you don't treat on a 

day-to-day basis patients who have COPD; isn't that 
true? 

A. That's true. 

Q. And you don't treat on a day-to-day basis 

people who have heart problems? 

22463 

A. Absolutely. 

Q. And even with regard to the people you see, 

you don't write the orders? 

A. I haven't written the orders in this country. 

I do when I go overseas. 

Q. Let's talk about this country. 

A. Well, I'm answering your question. 

In this country, I haven't written orders 
since I have been in a consultative or head of 
infectious disease role. That would be — I rarely 
have written orders since 1965, even when I was 
seeing large numbers of patients on a daily basis. 
Q. In order to get one of these tests, you would 

have to write an order, wouldn't you? 

A. Sure. 

Q. Thanks. 

MR. BRUNO: 

Thank you very much. Doctor, for 
answering my questions so honestly. I 
appreciate it. 

No other questions. 

THE COURT: 

Redirect on qualifications, 

Mr. Williams? 

MR. WILLIAMS: 

Yes, Your Honor, briefly. 


RE-DIRECT EXAMINATION (Continued) 

BY MR. WILLIAMS: 

Q. Dr. Louria, you have treated patients in the 
past with heart disease and lung cancer, haven't 
you? 

22464 

A. That's the far distant past. 

Q. In the past, though, you have done that? 

A. Sure. But not since I was a resident in 

medicine. 

I would see patients with heart disease 
and — through a week ago, with heart disease and 
cancer. But I would only see them in a consultative 
role and basically not for their primary disease. I 
was seeing them because there was a question of 
infection. 

So infection of the heart valve, then I would 
be called. 

Q. So doctors came to you for your advice in 
those areas? 

A. Oh, they still do, sure. 

Q. Let me switch subjects with you real quick. 
You know this case is about whether these tests are 
medically necessary for smokers? 

A. Of course I know. 
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Q. Now, both smokers and nonsmokers are 
susceptible to the diseases that these tests might 
detect, meaning lung cancer, heart disease, bladder 
cancer; is that right? 

A. Yes, those three, as contrasted to chronic 
obstructive pulmonary disease which is almost always 
smokers. 

Q. Right. 

A. Yes, that's true. 

Q. Now, yesterday when you were talking about 

these tests shouldn't be denied to nonsmokers — 

MR. RUSS HERMAN: 

Objection, Your Honor. Violates the 

22465 

rule. 

THE COURT: 

Approach the bench. 

(At sidebar:) 

MR. BRUNO: 

I have an additional objection. 

Judge. 

My additional objection is this is 
not developing the tender at all. This is 
the evidence in the case. 

THE COURT: 

It's not on qualifications and it's 
perilously close to my prohibitions in 
this case. There is going to be no 
reference to adverse effects on nonsmokers 
in Louisiana if the plaintiffs win this 
case. 

MR. WILLIAMS: 

I understand that. I wasn't going to 
ask about adverse effects on nonsmokers if 
plaintiffs win this case. I'm addressing 
what Mr. Bruno asked, which is the 
prescribed monitoring — 

THE COURT: 

That has nothing to do with his 
qualifications. Go on to qualifications. 
Objection sustained. 

Mr. Wittmann? 

MR. WITTMANN: 

I would just ask that counsel let the 
questioner finish his question before he 
makes his objection. 

22466 

THE COURT: 

That's appropriate. 

MR. BRUNO: 

I didn't make the objection. 

(In open court:) 

THE COURT: 

Objection sustained. Don't answer 
that question. 

Next question, please? 

BY MR. WILLIAMS: 

Q. Dr. Louria, let's talk for a moment about the 
Bourgeois factors for medical monitoring. 

You do plan to address those factors in this 
case and give your opinions on them, don't you? 

A. I do. 

Q. Yesterday Mr. Bruno asked you about how many 
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articles you have written in the area of screening. 
A. Yes. 

Q. And I think he said that you had written 

four. Did you go back last night and look at your 
CV over the past few years and determine that that 
was wrong? 

A. Yes. 

Q. And what did you find when you looked at your 
CV? 

A. Well, he's right, it's a small percentage. 

But it's in the range of eleven or twelve or 
thirteen or fourteen, something like that. It's 
excluding the lead, so it's 300 percent different. 
MR. BRUNO: 

My apologies. 

MR. WILLIAMS: 

22467 

No further questions. Your Honor. 

THE COURT: 

Approach the bench, please, 

Mr. Bruno, Mr. Williams. 

(At sidebar:) 

THE COURT: 

The next thing I do is ask if you 
have any objections to the tender, and I 
presume your answer is going to be in the 
affirmative. 

MR. BRUNO: 

Yes . 

THE COURT: 

At that point, I think we need to 
have the argument out of the presence of 
the jury. 

MR. BRUNO: 

I agree. 

THE COURT: 

So I'm going to ask you that 
question. And once you say yes, I'm going 
to dismiss the jury for lunch, and then we 
will do that; okay? 

(In open court:) 

THE COURT: 

Any objections to the tender of 
Dr. Louria as an expert, Mr. Bruno? 

MR. BRUNO: 

With greatest respect, yes. 

THE COURT: 

I need to hear these issues out of 
your presence, ladies and gentlemen. So 

22468 

we are going to recess for lunch at this 
time until 1:00. That will give you time 
to get to Macy's. 1:00. Unless there is 

a soap opera that you are interested in? 

1 : 00 . 

(In open court without a jury 
present:) 

THE WITNESS: 

Am I excused? 

THE COURT: 

I think you should step out of the 
courtroom, yes. 

Mr. Bruno, for the record, the tender 
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is as follows: 

Dr. Louria was tendered as an expert 
in the fields of preventative medicine, 
internal medicine, health promotion, 
disease prevention, public health and 
infectious diseases with an emphasis on 
medical screening or medical monitoring 
tests and procedures, the evaluation of 
the screening and monitoring test, and 
related procedures plaintiffs propose in 
this case for lung cancer, COPD, heart 
disease and bladder cancer, and the 
current scientific and medical 
recommendations regarding the screening 
for lung cancer, COPD, heart disease and 
bladder cancer. 

Your objection, Mr. Bruno? 

MR. BRUNO: 

Yes, Your Honor. 

22469 

First, Dr. Louria is a nice man. 

Second, I have no qualms with his 
qualifications as an expert in internal 
medicine. 

What we have developed a solid, rock 
solid and substantial record of is that 
this nice internist has literally no 
background in screening. 

I made a mistake. It wasn't four 
articles. It was eleven out of 360 
articles. 

He has not taught on the subject at 

all. 

In fact, the only time he even 
discusses the subject is with regard to 
his 17-point plan. And in fact, when he 
talks about his 17-point plan, he's not 
talking about screening. He's promoting 
his 17-point plan. 

He has no training formally, even 
though he went to Harvard, in the subject 
of screening. 

He has no training in the field of 
public health even as it relates to 
diseases caused by cigarettes, with all 
respect. Judge, which is why we are here. 

The man is eminently qualified in 
infectious disease. He is eminently 
qualified with regard to lead poisoning. 
He knows a lot about drug addiction. 

He knows practically nothing about 
smoking-related COPD, smoking-related 

22470 

cancer, smoking-related heart disease, and 
smoking-related bladder cancer. 

There has been no record whatsoever 
established by learned counsel opposite 
that this man possesses even an education 
with regard to those areas. At best, we 
have school of hard knocks. 

The doctor has not written a single 
order, not one order, in the last — my 
math — 40 or 35 years, and the only 
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orders he ever wrote regarded infectious 
disease. 

He doesn't treat any patients with 
regard to lung cancer, much less smoking- 
related lung cancer. He doesn't treat 
COPD, doesn't treat heart disease, much 
less the smoking-related aspects of those 
diseases. 

Judge, you can't come into this 
courtroom — and what's more important to 
me, you can't tell this jury that this man 
is a public health expert, and in that 
rubric allow him to spout off about 
cigarette smoking, cigarette-related 
diseases when he has no background in 
those areas whatsoever. 

What's intriguing to me is that he 
admits he didn't even use the Bourgeois 
factors, didn't — and I would move 
concurrent with my opposition to the 
tender that he be prohibited from having 
any opinions whatsoever on the Bourgeois 

22471 

factors. It wasn't in his report, as he 
admitted, he didn't consider them. 

So it amazes me how in the world he 
can come into this courtroom and offer any 
opinions whatsoever on those factors as 
they relate to cigarette smoking and 
health. 

Most important, on prevention — he's 
a prevention expert — the only thing that 
he has to say about preventing diseases 
caused by cigarette smoking is to tell 
them not to smoke. It's extraordinary. 

MR. RUSS HERMAN: 

Or smoke ten a day. 

MR. BRUNO: 

And, I'm sorry, I forgot that, if you 
have got to smoke, whatever that means — 
and his own board, his own board tells him 
he's out to lunch on the ten cigarettes a 
day. 

Judge, my concern — in another case 
it may be appropriate to kind of bend 
the — you know, you could call him a 
public health guy, you could call him a 
prevention guy, but I think the prejudice 
is so overwhelming to let this jury 
believe that because you have that hat, 
you've got that prevention hat, you've got 
that public health hat, you've got that 
screening hat, that that somehow 
translates into the issues in this case. 

It does not. 

22472 

He admitted on that witness stand his 
17-point plan has got nothing whatsoever 
to do with this case. 

With all due respect. Your Honor, let 
him be qualified as an expert in internal 
medicine. He could even be qualified in 
those fields with regard to lead and 
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infectious diseases and drug addiction, 
but he can't be qualified in those areas 
as it relates to the issues in this case. 

THE COURT: 

I take it then that the tender of the 
doctor as an expert in all fields other 
than internal medicine and infectious 
diseases are objected to by you? 

MR. BRUNO: 

As strenuously as I possibly can. 

Your Honor. 

THE COURT: 

Thank you. 

Mr. Williams, do you wish to 
respond? 

MR. WILLIAMS: 

Yes, Your Honor. 

Dr. Louria is imminently qualified in 
preventive medicine, which includes the 
area of screening, public health — he 
didn't object to infectious diseases — 
and particularly the areas of medical 
monitoring and medical screening. 

I believe he opened the department of 
preventive medicine at the University 

22473 

of — at the University of Dentistry and 
Medicine in New Jersey. 

He was chairman of that department 
for 30 years. He taught students, 
interns, Ph.Ds, doctors, and many others 
in the fields of preventive medicine and 
screening. He testified to that 
yesterday. 

He's written two books. And he 
didn't say he just wrote the two books; he 
did research on screening for the two 
books, the two books that we talked about. 
Staying Well and Living Healthy and Well, 
the second book that we talked about, 
published a screening program that he 
created after a decade of research. 

Nobody else in this courtroom, no 
other expert in this courtroom has been a 
screening expert, has developed a 
screening program. 

He's a fellow in the College of 
Epidemiology, which is intimately involved 
in screening. He testified to that. 

He testified before in a medical 
monitoring trial in West Virginia and was 
accepted as an expert in that case. 

The medical monitoring program that 
he developed is now law in the State of 
New Jersey. He sits on the board that 
administers that law. 

We talked about his articles. So 
what if he's written twelve or thirteen 

22474 

articles on medical monitoring and medical 
screening? The plaintiffs experts haven't 
written any. I haven't heard one article 
on medical monitoring or medical 
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screening. So he's done twelve times as 
much. 

He testified that he studied these 
tests, plaintiffs' proposed tests 
extensively, he's an expert in that area, 
and he should be allowed to testify on 
them. 

Thank you. Your Honor. 

MR. BRUNO: 

Just may I have a tiny bit of 
response? 

THE COURT: 

Briefly. 

MR. BRUNO: 

Judge, none of our experts were 
tendered as an expert in screening. 

Dr. Burns was an expert in internal 
medicine, you will recall. 

Number two, the man did no research. 
Absolutely none. Said all he did was read 
extant articles. That's what he did. 

And number three, the 17-point 
program, he admits he's concerned that if 
we go forward with this case, that will 
somehow limit his ability to have his 
17-point plan passed in the Louisiana 
legislature. 

Thank you. Judge. 

22475 

THE COURT: 

I'm going to recess for a few minutes 
and then announce my decision on the 
tender and the objections, and it will be 
before noon so just wait around. We will 
recess until then. 

(A recess is taken at 11:47 a.m.) 
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(In open court without a jury present 
at 12:05 p.m.:) 

THE COURT: 

Dr. Louria has been tendered as an 
expert in several fields and there has 
been objections. I rule as follows. 

The doctor will be recognized as an 
expert in preventative medicine, as an 
expert in internal medicine, as an expert 
in disease prevention, as an expert in 
infectious diseases, as an expert on the 
current scientific and medical 
recommendations regarding screening for 
lung cancer, COPD, heart disease and 
bladder cancer. 

I have intentionally left out the 
part of the tender that followed 
infectious diseases, which read as 
follows, quote: With an emphasis on 
medical screening or medical monitoring 
tests and procedures. 

The objection to his tender as an 
expert in the field of health promotion 
and as an expert on evaluation of 

22476 

screening and monitoring tests and related 
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Thank you. Judge. 

Judge, we are due back at — 

THE COURT: 

We will resume at 1:00. 

MR. WILLIAMS: 

Your Honor, at the appropriate 
time — 

THE COURT: 

Mr. Williams? 

MR. WILLIAMS: 

At the appropriate time, defendants 
would like to make a proffer. 

THE COURT: 

You have the right to do that under 
the code for any evidence I hold 
inadmissible. 

Anything else for the record before 
we recess for lunch? 

Thank you. 

(Whereupon, the hearing recesses at 
12:09 a.m.) 
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